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PROCEEDI NGS

trial, as requested.)

MR. GOODMAN:  Ladi es and gentlenen, |
first of all want to apol ogize for having to ignore
you through this tinme; and if | have been wal ki ng
of f elevators and turning the other way when | see
you, please don't hold it against me. | had to do
that. That's the rules.

Now, during the defense case, you
| earned that **COMORKER REDACTED** renpoved one of

the tailgate hinge pins. And then, during the

Plaintiff's rebuttal, you | earned that **COMRKER #2

REDACTED** had admitted to the sheriff's deputy that

he renoved one of the hinge pins. Wich accounts

for two hinge pins. Wich nmeans there is no hinge

pin left for **DECEASED REDACTED** to have renoved.
Do you renenber the testinony of

** NAME REDACTED**, the **DEFENDANT REDACTED** vice

president? Do you renenber that he said that he

never had seen a tailgate service hook before? Do

you renenber the fornmer head of their design

(The following is an excerpt fromthe jury
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departnent, **NAVME REDACTED**, what he said? And
** DEFENDANT REDACTED**'s pl ant manager, **NAME
REDACTED**, what he sai d?

Do you renenber that they said the
tail gate was so dangerous that it never should be
renoved in the field? Do you renenber that they al
admtted that no one was told -- no one was ever
told -- that you were not supposed to renove a
tailgate in the field?

Do you renenber then when they
adm tted that **DEFENDANT REDACTED** never even
bot hered to investigate how the tail gate was being
used in the field?

Do you renenber that the **DEFENDANT
REDACTED** manager said they don't provide any
user's manual ? Do you renmenber when **NAME
REDACTED** said instructions are inportant tools to
avoi d accidents and to ensure safety?

Do you renenber when he adnmitted that
there were no instructions provided with this dunp
truck describing tailgate renoval ?

Do you renenber when **NAME
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REDACTED**, the rather |ong video we played, when he
admtted that they did, in fact, know at the tine
this tailgate was sold that they knew -- in fact,

t hey knew before this tailgate was sold -- that

tail gates were being renoved in the field?

Do you renenber what he said about
the use of a tailgate service hook on a Caterpillar
tractor bucket and a chain attached to a Caterpillar
tractor bucket? Do you renenber when he said that
could be safely used to renove tail gates? Renenber
that M. **NAME REDACTED** was a forner vice
presi dent of **DEFENDANT REDACTED** Cor porati on.

Do you renenber **NAME REDACTED**,

** DECEASED REDACTED**’'s boss in Florida at the tine,
who cane and testified he couldn't use the tailgate
properly without a tailgate hook wel ded on; and
everybody did that, if it wasn't already there?

Renmenber he testified that tailgates
are commonly and necessarily renoved in the field?
Do you renenber when he testified that you can't use
them-- you can't use themif you can't renove thenf

You can't use themin the average kind of
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constructi on work where you have to haul oversized
debris when you are off the road, and you have to
haul from one side of the site to the other?

Now, do you renenber when **NAME
REDACTED**, who was t he ** DEFENDANT REDACTED**

di rector of design, and **NAME REDACTED**, the

** DEFENDANT REDACTED** pl ant manager, admitted there
were no warning | abels what soever on the tailgate
telling you never to renove the tailgate or stay
away fromthe tailgate or anything like that?

Remenber when **NAME REDACTED**, the
former shop manager at Cralle-Hall sales -- do you
remenber what he testified to -- that other
manuf acturers put out user's manuals with dunp
bodi es, but he had never seen one from ** DEFENDANT
REDACTED* * ?

What does this all prove? It doesn't
prove the people at **DEFENDANT REDACTED** are bad
people. What this evidence proves is negligence.
And that is what this case is all about. It's a
negl i gence case.

** DEFENDANT REDACTED** is negligent
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because they failed to provide adequate warni ngs and
instructions with their product. They did not
foll ow the standards of heavy-equi pnent
manuf act ur er s.

Do you renenber the testinony of
** NAME REDACTED**, who was the engineer? W didn't
have the | uxury of bringing you a live engi neer, but
we read you his testinony at the very begi nning of
this case

Do you renenber when he said to you
"In nmy experience, there's three types, the main
types, of instructions which are usually referred to
as manuals. The first one | would nention is a
service manual. The next type of manual is a parts
manual . The third type of manual is a shop nanual "?

So there is a service manual,
primarily for the operator; there is a parts nanual;
and a shop manual that will tell you how to repair
it.

None of these canme with the
** DEFENDANT REDACTED** truck. The evidence shows

t hat ** DEFENDANT REDACTED** failed to adequately
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warn and instruct.

One of the users of their dunp trucks
was **DECEDENT REDACTED**, and two -- there were two
co-workers, as well: **COMORKER #2 REDACTED** and
** CONORKER REDACTED**, who | just nentioned before.

And they have sone stories to tell
and you have heard the evidence. The evidence shows
t hat whoever may have taken out those pins, it
doesn't matter, because the fundanental reason this
was bei ng done wong, the fundanmental reason that
t he evidence shows that this tail gate was being
renoved in the field, was, One, the manufacturer had
never told anybody not to do it.

And if you renmenber, during the
testinony, there were a | ot of w tnesses, and nost
of the witnesses said, "I never knew that."

And then, of course, there were the
paid wi tnesses who said, "Ch, well, you never should
renove the tailgate. | know that."

But the fact is, they never told
anybody. They never told the buyer or the user

through a user's nmanual. They never told anybody
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through a warning. They never told anybody never to
renove the tailgate in the field, and they knew this
was bei ng done on a regular basis. Maybe not al

the tinme, but in the regular business for which this
truck was being sold for

Now, we proved, as | said, the
of ficers of **DEFENDANT REDACTED** Corporation said
they knew this tailgate needed to be renoved in the
field; and we proved that they knew that, w thout
instructions, it was unsuitable for use in site
cl eari ng.

Whi ch was the purpose -- or genera
instruction -- which was the purpose of the
tail gate, because you had to renove the tailgate in
the field.

And they say on this dunmp truck you
shoul d never renove the tailgate in the field. Wy
did they keep that a deep, dark secret in
** DEFENDANT REDACTED**? Wiy didn't they tell people
t hat ?

They left it up to the buyer and the

i ndi vi dual user to figure things out as they went
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along. And that is the problem You see, when a
manuf act urer produces a very dangerous product, such
as this dunp truck, and then conpletely fails to
provi de instructions on the proper nethods to start
using this product safely, cannot one say that this
manuf acturer has acted in a negligent manner?

Now, corporations |ike **DEFENDANT
REDACTED**, can they expect people to think things
up in the field as they go along; or can we expect
themto do investigations, to do experinents, to
test their product to find out howit's used? To
wite up instructions, to hire people to analyze the
product and figure out howit works, and tell people
how it works before they sell it? Not in a
courtroom but in a user's nanual

There is nothing that stops
** DEFENDANT REDACTED** Cor porati on from engagi ng
engi neers and | aboratories and experts of all types
and kinds to figure out the nethods of safe use for
a piece of machinery and not force people who are
users of the product and buyers of the product to

try to figure this thing out on a haphazard basis
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each tine they try to use this product.

Noti ce, everybody seened to have a
different idea of how this should be done. Sone
people, "Well, you take it off this way, with a
chain.” And, "Yes, |'ve seen that."

And then another, "Ch, no, never this
way. "

And then one of their engi neers or
experts cane, and he admtted that, "Hey, there is a
serious problemw th kicking it off, because you may
not know who's behind it." And, of course, if there
i s sonebody behind it, it falls on their head, and
they are the victim

Now, when you end up having to figure
things out as you go al ong or when your co-workers
end up having to figure things out as they go al ong,
and you happen to be near themor in the vicinity,
because you have to do your job, a corporation,
| adi es and gentlenen, fails to fulfill its duty to
adequately warn and instruct when it fails to give
instructions in this type of case, in the situation

I just nentioned; and people end up seriously
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injured or dead as a result.

That is what happened to **DECEDENT
REDACTED* *.

Now, the **DEFENDANT REDACTED**
| awyers may say that **DECEDENT REDACTED** was al so
negligent. They may say -- well, the w tnesses
here, the ones that they brought and paid to be
here, said that M ke was negligent. They said he
shoul dn't have been stepping behind the tail gate.

But that presupposes two facts. It
presunes he knew that the pivot pins were renoved.
And it presunmes **DEFENDANT REDACTED** provi ded
adequate instructions for himto know how to do
t hat .

You nust ask yourself, for someone
who uses this truck every day, would it not be
reasonable for himto know not to wal k behind it?
M ke is dead, and he can't tell us exactly what
happened t hat day.

But we woul d be foolish not to
carefully examne the credibility and character of

every witness that cane into this courtroom
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Bottomline is, it really doesn't
matter who renoved those pivot pins, because the
essence of the case is failure to adequately warn
and instruct. And the evidence shows that that |ed
to **NAME REDACTED**, **DECEDENT REDACTED**’ S boss,
not being able to provide adequate instructions for
his workers, and it led to the workers not being
abl e to open up the book and find out what they were
to do fromthe book in a step-by-step procedure.

Because, if you renenber, there was
testinmony in this case that, had the Caterpillar
tractor | oader been here, ahead of the tailgate ))
atop of the tailgate )) then the tailgate couldn't
have fell. And there was testinony that it was
right at his neck area at the tinme it did fall.

Now, the bottomline is, we have
proven our case of failure to provide adequate
war ni ngs and adequate instructions, and that is what
we needed to prove in order to win this case.

The testinony is clear that
** DEFENDANT REDACTED** knew that these trucks had

tailgates that had to be renoved and that, in fact,



14

10

11

12

13

14

15

16

17

18

19

20

21

22

these tailgates were being renoved in the field.

And the evidence al so shows that **DEFENDANT
REDACTED** was wel | aware -- well aware -- of the
great danger of trying to do that, if, in fact, they
said you should never do it because it's so
dangerous. But they never told anybody el se that.

Now, the question then, becones:

What di d ** DEFENDANT REDACTED** do to make this dunp
truck -- knowi ng what they did about the way it was
used, what did they do to nmake this dunp truck
reasonabl y safe?

And the answer is, they did basically
not hing. Now, not one warning | abel was placed on
the back of the tailgate. Not to warn you never to
renove tailgates in the field. Not to warn you
don't go near the back of the tailgate.

They had one label in the front, and
the only -- and there were no real references to the
tailgate. And if there are any, they are very
vague. And the thing is one page |ong.

They say they put a user's manual in

it, and | believe it's two pages |ong, and two
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phot ocopi ed pi eces of paper.

The evi dence shows that these peopl e,
t he **DEFENDANT REDACTED** Corporation, failed to
give the instructions and the warnings that are
standard i n the heavy-equi pnment industry.

Because, | adies and gentlenen, this
is a tremendous dunp truck, as you have heard from
the evidence. A nman can stand in here (indicating),
he may be in here (indicating), and the w tnesses
stated, "And you nmay not see himin the bed of this
dunmp truck."

And, don't forget, there are wheels
onit, too. There may be a man standing in here
(indicating), and you nmay not even be able to see
hi m

It's so vague, |adies and gentl enen.
Even a toaster oven conmes with a manual

The evidence shows that the
under | yi ng cause of **DECEDENT REDACTED**'s death
was the fact that renoval and repl acenent of these
tailgates had to be figured out by these snal

conpanies -- these small construction conpanies --
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in the field, when they purchased the trucks.

And they had to al so be figured out
by the people who tried to use these trucks on a
haphazard basis, on the basis of figuring out as
they went along. And that is the problem

And this process of experinentation -
- this process of experinmentation should not be
carried out. The evidence has shown the process of
experinmentati on should not be carried out on an ad
hoc basis by people in the field.

The evidence has shown that this
process of learning howto use a tailgate, of
getting a step-by-step procedure, a set of
procedures that everybody knows about it and how to
do it, or everybody that doesn't know how to do it
knows what not to do; this has to be supervised by
t he manuf acturer.

The testinony of **NAVE REDACTED**,
shop foreman at Cralle-Hall, he said other
manuf acturers provi de nmanual s, but **DEFENDANT
REDACTED** did not.

When you are trying to figure out a
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dangerous product like this, you have to do it. The
evi dence shows that you have to do it under
controlled conditions. Even they said, on the
tailgate, it should only be renoved under shop
conditions. But they never bothered telling anybody
el se that.

Now, the testinony that was read to
you that was originally given by **DEFENDANT
REDACTED** at his deposition, a |licensed
pr of essi onal engi neer, indicated that **DEFENDANT
REDACTED** Cor poration actually encouraged people to
try to renove these crucial pivot pins.

And when |'mtal ki ng about the pivot
pins, if you wll renenber, |I'mtalking about these
things here (indicating). They encourage people to
do that because they made them so easy to renpve and
repl ace.

And that was the only thing that was
hol ding up the tailgate and stopping it fromfalling
as -- according to the adm ssions of several of the
** DEFENDANT REDACTED** offi cers.

Now, because people were doing this -
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- in fact, they admtted that all you needed to take
these pins out was a pair of hands, pair of pliers,
and that was it.

Now, you heard, if you renenber the
testinony, as nentioned before -- the testinony of
** NAME REDACTED** -- who said that they use a chain
and a piece of power machinery thenselves to renove
the tailgate, which was the very sane nethod t hat
** DECEDENT REDACTED** was trying to use.

And you | earned fromthe testinony of
** NAVE REDACTED** that the method of using that
power machi nery, the chain or the hoist and the
bucket, was safer than this kicking-out nethod,
because you never knew when sonebody was behi nd t hat
tailgate while you were kicking it out.

There was no gui debook. There were
no instructions. There was nothing to turn to for
an answer as to howto do this thing.

Now, when you deliberate in this
case, after the |awers, |ike nme, we finish our
speeches here and when the Judge gives you the

I nstructions on the law, you can | ook at the verdi ct
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form which you will be given, and you will be able
to see a question there: "Ws there negligence on
the part of Defendant **DEFENDANT REDACTED**

Cor poration which was a | egal cause of the
decedent's deat h?"

And | woul d suggest to you that,
based upon their failure to adequately warn and
adequately instruct, that you can mark "Yes" on that
guesti on.

And then the next question is: "Was
there a substantial change nmade to the dunp-truck
tailgate after it was manufactured which was a | ega
cause of the decedent's death?" Wich is right
there (indicating).

Now, | woul d suggest to you that
there was no -- the evidence shows that there was no
substanti al change that was not foreseeable for this
manuf acturer made in that dunp truck.

They knew t hat people had to open
these tailgates in the field. They knew they had to
get them back on. You heard the testinony that they

couldn't get them back on unless they wel ded on a
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little hook there of sone sort or another. Either
that, or sonething else -- sonmething to hook it
ont o.

And you also learned that it was
extrenely dangerous to kick it out because you
didn't know who was behind you. Anybody coul d be
there. If it was a person, and it |lands on his
head, he woul d have died. Just as **DECEDENT
REDACTED** di d.

And, furthernore, you |learned from
the deposition of -- that was played to you -- of
**NAME REDACTED** that there were chains on this
dunp truck, chains that can be hooked to a hoist --
chains that can be hooked to a hoist -- which is
what he said they do at **DEFENDANT REDACTED**, if
you recall

He said they hooked the chains to the
hoist, and they lift the tailgate off, and that's
how they do it. Except this is irrelevant.

I woul d suggest to you that, in the
question, was there a substantial change made to the

dunp-truck tailgate after it was manufactured which



21

10

11

12

13

14

15

16

17

18

19

20

21

22

was a | egal cause of the decedent's death, then you
can mark "No," based upon the evidence.

Now, the next question is: "Wre the
actions of **DECEDENT REDACTED** in his renoval of
the tailgate an intervening act which was a | ega
cause of his death?"

Wl |, you have the evidence that
** CONORKER REDACTED** renoved one of the pins. You
heard the rebuttal where **CO WORKER #1 REDACTED**
admtted to renoving one of the pins. There is no
nore pins left for **DECEDENT REDACTED** to renove.

And if there were, in -- if this pin
here (indicating) -- if this pin here were in, this
tailgate, you heard, couldn't have fallen. The

managers of **DEFENDANT REDACTED** admitted to that.

So, where it says when were the
actions of **DECEDENT REDACTED** and the -- and,
agai n, another point is, the evidence showed that
these tailgates were being renoved generally by
construction conpanies in the field -- so why was

** DECEDENT REDACTED** doi ng sonet hing that wasn't
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done?

And another point. |If they didn't
want people to renove tailgates in the field, why
didn't they tell people that?

So, on B, where it says, "Wre the
actions of **DECEDENT REDACTED** in his renoval of
the tailgate an intervening act which was a | ega
cause of his death?" The evidence shows you can
mark "No."

Cis, "Was a m suse of the dunp-truck
body and/or tailgate a | egal cause of the decedent's
deat h?"

The question you have to ask yourself
is: WAs this dunp truck being m sused? The
testinony was that these tailgates are being renoved
inthe field all the tinme. How can one say that
sonmet hing which is a conmon practice -- doesn't
happen every day, but it's a common practice -- how
can that be a m suse of a product?

So I woul d suggest that you can mark

And then, finally, on that particular
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guestion, you have Subsection D on there. The
question is: "Ws the condition of the dunp-truck
body open and obvi ous to a reasonabl e person under
the circunstances at the tine of the incident
conpl ai ned of ?"

Well, if you renenber, **CONRKER
REDACTED** said he renoved a pin. Then you heard on
rebuttal that **COMRKER #2 REDACTED** told the
sheriff on the day of the incident that he renoved
the pins. There were no nore pins for Mke to
renove.

So, was the condition of the tailgate
with the two renoved pins; was it open and obvi ous
to Mke? If they were there, the thing couldn't
have fallen. That's what the testinony shows.

So, the question was the condition of
t he dunp body open and obvious to a reasonabl e
person under the circunstances at the tine it was
conpl ai ned of, you can also mark "No" on that
questi on.

Then, Nunber Three -- and if you mark

"Yes" on any of these questions, the Defendant w ns
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this case. Nunber Three is, "Was there negligence
on the part of the decedent which was a | egal cause
of his death?" Yes or no.

That's called a conparative
negl i gence defense. What it neans is, was this sone
negl i gence on the part of **DECEDENT REDACTED** and
sonme negligence on the part of **DEFENDANT
REDACTED** that together caused **DECEDENT
REDACTED** to die?

And if you mark "Yes" on that, you
woul d end up having to divide the responsibility
bet ween ** DECEDENT REDACTED** and ** DEFENDANT
REDACTED**; as opposed to the other ones where you
mark "Yes," they automatically w n.

On this one, if you mark "Yes," you
then divide responsibility between the two parties.

Now, | woul d suggest to you -- and
think about this; think about it carefully -- was
t here negligence on the part of the decedent?

Vell, if you believe that **DECEDENT
REDACTED** renoved those pins, then | woul d suggest

to you there was negligence on the part of
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** DECEDENT REDACTED* *.

But how can you believe that when
you' ve heard the testinony that **COMRKER
REDACTED** renoved one pin, and you heard rebuttal
testinony fromthe sheriff's deputy that on the day
of the accident, **COMRKER #2 REDACTED** said he
renoved one of the pins?

So I would suggest that, if you
bel i eve that **DECEDENT REDACTED** renoved both of
those pins or one of those pins and stepped behind
that tailgate knowi ng both pins were out, | would

suggest that you have to mark "Yes," that he was
partially responsible for his own death.

But if you believe that it didn't
happen that way, then |I woul d suggest you have to
mark "No." | would suggest that the evidence shows
that you need to mark "No" on that particular
guesti on.

Now, if you did mark "Yes" to Number
Three, where you end up splitting the negligence on

a conparative negligence basis, you then have to

answer Question Four, whichis -- it says, "State
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the percentage of negligence which was a | egal cause
of the decedent's death, that you charge to the
decedent, **DECEDENT REDACTED**," and to **DEFENDANT
REDACTED**; and your total needs to be a hundred

percent of the damages.

I woul d suggest -- and you have to
understand, | don't know what you are thinking.
don't know. | don't know. | can't read your m nds.

| don't know. So please don't think that I'm
suggesting to you that you should even get to this
poi nt, because that's not what |'m suggesti ng.

But if, for sonme reason, you are
t hi nki ng you are going to end up on Question Nunber
Four, | woul d suggest that **DECEDENT REDACTED**
coul d not have been nore than twenty-five percent
liable for his own death.

If you believe he took out those
pins, then there is sone liability on his part. But
that is still -- that still does not erase the
testinmony that there were no warnings and no
i nstructions and no way for himto |earn how to use

this tailgate on a day-by-day basis.
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Qovi ously, people did know how to use
this tail gate because you heard witness after
witness after witness tell you different stories.
Peopl e did not know how to use this tailgate.

Now, assum ng you haven't marked
"Yes" to any of the questions in Paragraph Two, you
mar ked "No" to all of these, and you have narked
either "Yes" or "No" to Nunber Three, and either
have had to go on to Nunber Four by splitting the
negligence -- if you have gotten past Nunber Two and
mar ked "No" in all of Nunmber Two, then you woul d
have to go to Nunber Five, which is total anmount of
damages.

And you wi Il have to then determ ne
t he amount of damages that were sustained by the
McCoy famly. Now, there's three categories here,
and it says, "Total danages of **DECEDENT
REDACTED**' s estate, total danmages of **DECEDENT S
W FE REDACTED**, and total damages of **DECEDENT SON
REDACTED* * . "

You heard the testinony fromthe

econom st concerning these matters. You heard Dr.
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**NAME REDACTED**, cone in here, and he testified as
to what the proper anmounts of | osses were.

And | woul d suggest that, before you
get to this point and start marking anything here,
that you ought to start thinking about the **NAME
REDACTED** fami |y and what this case -- you have to
start thinking about their background: Wat he was
wor ki ng at, what he was doing for a living, what his
future prospects for earnings were, his life
expectancy -- things |like that.

This is a tough job to determ ne the
damages, and you have to nost inportantly renmenber
and think about what Dr. **NAME REDACTED** had
cal cul ated -- his econom c cal cul ations.

Now -- and al so you have to renenber
the rel ati onshi ps between **FAM LY NAVES REDACTED* *
in ternms of the intangible danages that you w |
hear about fromthe Judge. It will be one of the
awards that is provided by the I aw, being pain and
suffering, loss of consortium |oss of
conpani onshi p, protection -- these sorts of things.

You heard the testinony that
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** DECEDENT REDACTED** was a good man. You heard
that he had been wounded in the service of his
country -- wounded in his knee. You heard that he
was a nman who entered the Arny as a private and cane
out a sergeant.

You heard that he was a man who
started working in the coal mnes as a shuttle-car
operator, and four years |ater, at the age of
twenty-eight or twenty-nine, he was a m ne forenan.

You heard he was an excel | ent worKker,
as **NAME REDACTED** testified to. **NAME
REDACTED** testified that after he quit H and W he
tried to go back to West Virginia to try to get his
ol d job back, but he couldn't.

So he canme back to H and W and that
** NAME REDACTED** was happy to hire himback because
he was an excel | ent worker.

Now, you heard that **DECEDENT
REDACTED** was a har d-wor ki ng man who wor ked
overtine -- as nuch overtinme as he could. He worked
seventy hours a week, an average of sixty-one hours

a week. It was the testinony of Dr. **NAME
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REDACTED**, when he told you about his past earning
potential and average, and **NAVE REDACTED** said he
had been wor ki ng about seventy hours a week.

And i medi ately before he died, you
have to think about why he did that. He did that
for sinple reasons. He loved his famly and wanted
to care for themin the best way that he could. And
that's what you heard fromthe evidence.

Now, you heard that **DECEDENT
REDACTED** didn't drink, didn't snoke, didn't take
drugs. He was a famly man and |l oved his honme life
and famly, and he gave up his job of |ong-distance
truck driving to be with his famly. You heard he
was a man froma tiny town in West Virginia, that he
was a good, decent, hard worker. You heard al
t hose things.

And in maki ng your decision when you
go back in the jury roomand start your
del i berations, you have a right to review all of the
materials that we have placed into evidence. You
have a right to | ook at everything when you go in

there, and | woul d encourage you to do that.
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And | encourage you to take as mnuch
time )) I know this has been a long tine, a very
long trial, and I'm exhausted, and so are you -- but
this is the McCoy famly, and this is their day in
court. And I would encourage you to take as much
tinme as you need to naeke the proper award in this
case and to determine the issues in this case.

It is incredible, |adies and
gentl enen, that even w th **DECEDENT REDACTED**
dead, that so-called expert up there states no
i nstructions are needed, even in |light of the fact
that all of these guys testifying to different ways
of renoving the tailgate.

And one says this, and one says that,
and no one really knows exactly howto do it. And
one says this is dangerous, and one says that's not
dangerous, and this one says you kick it out, and
one says it's safer to lift it out.

And it's clear nobody knows. You can
infer fromthe evidence that nobody knows exactly
how this i s supposed to be done.

And, | adies and gentlenen, that's why



32

10

11

12

13

14

15

16

17

18

19

20

21

22

it's the manufacturer's responsibility to do the
experinents, the investigation, and the testing, and
to determ ne how these things are done, so that
peopl e can -- when they are using that truck in

busi ness on the jobs, and they are doi ng sonet hi ng,
they have to go and | ook at that manual and find out
what to do.

And if they had done that, if that
was in the manual, they would infer that they would
start tal king about it and saying, "Hey, |ook, this
is the way it's done; it's in the manual."” And,
over tinme, everybody would be doing it the right
way.

But, instead of everybody doing it --
i nstead, the evidence showed everybody is doing it a
di fferent way, because nobody knows how it's
supposed to be done.

But yet they bring this person in
here to tell you, you don't need instructions, and
you don't need to know how it's done. And does that
make any sense to you that a conpany shoul d put out

a product, and it doesn't need to put out a user's
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manual ?

Does that nake sense? Does that nake
common sense to you? Is that comon sense to you?
And that's really what this case is all about. You
have to use your common sense, |adies and gentl enen.

I's that reasonable for a manufacturer
to go out and put up very dangerous -- a product
they admtted that was very dangerous, that could
kill -- is it reasonable for themto put that out
wi t hout any kind of user's manual whatsoever?

Wt hout any warni ngs about renoving the tail gate?

Even though they, thenselves, say the
tail gate shoul d never be renoved in the field, and
even though they, thenselves, admt they knowit's
bei ng done in the construction industry, and they
tell you that a seven-hundred-and-forty-pound solid
steel tailgate does not need instructions to know
how to use it?

And they tell you it's a solid
tailgate, a solid dunp body. And we are not
di sputing that. |It's nade like iron. 1In fact, it

isiron, and it's seven hundred forty pounds of
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steel. Steel, ladies and gentlenen, that cane down
on **DECEDENT REDACTED**'s head and killed him

No fam |y should have to suffer I|ike
this. People shouldn't have to die because of
things like this. People shouldn't have to | eave
wi dows and sons whose |ives have been nol ded by a
t ragedy.

Now, the evidence shows that
** DEFENDANT REDACTED** Corporation paid a | ot of
noney to bring so-called experts that you have heard
here in to court to tell you howto use this truck
and to analyze howit's made and how it shoul d be
oper at ed.

Wiy didn't they do that? Wy didn't
they have this truck anal yzed and determ ned and
figure that out before they sold the truck? Now,
why didn't they put that analysis and determ nation
in the final conclusions as to the safe way? Wy
didn't they put that in the user's manual and put it
in the truck so people could refer to it?

You' ve heard the evidence that since

his father died, **NAME REDACTED** has had a pretty
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rough time. You heard at the age of about twelve or
thirteen, he had no father figure, no one to guide
him no one to | ook up to, no one to discipline him
when he got out of I|ine.

You heard that **NAME REDACTED**
couldn't handl e himalone at that age. | don't have
to point out how she felt about it. You heard the
testi nony about how she was upset. You heard that
it was a great bl ow

Now -- and | don't have to paint a
pi cture of how the death of his father affected
** SON REDACTED**, because you heard that already.
You heard that fromDr. **NAME REDACTED** and Ms.
McCoy and from her parents, and you heard that it
affected himvery badly.

Now, | know a | ot of you are young
and not everybody has experienced this type of |oss,
and it's hard to understand how that can have this
type of effect, because people kind of often don't
under st and t hat.

But you've got to nake an effort in

this case to think about the evidence. Evi dence
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fromDr. **NAME REDACTED**, the school psychol ogi st,
and fromthe famly about the fact that he | ost
confidence in hinmself, w thdrew from hinsel f,
stopped attending classes -- all this other stuff.

This is sonething that, even as a
young person, you have to really think about it,
because, you know, sone of you have never had kids,
and it's hard to understand. So you have to really
wei gh this and think about this and think about the
evi dence. Think about the fact that, wth the death
of his father, he lost a role nodel, a conpanion
through life.

Renenber the testinony of how he used
to play ball with his dad, and his dad was invol ved
in the school activities. And before his dad died,
he was captain of the basketball team | believe the
evi dence wi ||l show.

And afterwards, he didn't properly
attend his classes. He talked a |ot about his
father's death. Hard to inmagi ne how a twenty-year-
old man now that was a twelve- or thirteen-year-old

boy then, but you have to think about that. You
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have to thi nk about what a twelve-year-old felt when
his father, who was so involved with him died.

And you -- we also put in sone
records fromDr. **NAME REDACTED**'s office, that
bei ng a doctor that **WFE REDACTED** saw after

** DECEDENT REDACTED**'s death. The docunents

indicate -- and that is in evidence -- if you
remenber, | read a list of things | was putting into
evi dence at the end of ny case -- you can | ook at

that and see she was sick to her stomach and
nauseous for over a year whenever she thought about
t hat .

You will learn that Dr. **NAME
REDACTED** treated her, and you will learn that the
nmedi cal records refer to her grief over this. Her
not her testified as to how she tried over and over
agai n, agoni zi ng over the death of this nman, her
husband, the man she married at the age of eighteen
in West Virginia.

And you heard how she kept his
clothes neatly in the drawer, even though he was

dead for many, many years. And you can | ook at the
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nmedi cal records that you will have and see that she
| ost twenty pounds fromthrow ng up constantly in
that first year after he died.

Ladi es and gentl enen, he is dead, and
he is never going to conme back. The famly wl]l
suffer -- has suffered and will suffer. You can
t hi nk about the evidence, but you have to try and
understand the grief that -- the effect of that --
this death had on this famly.

You cannot bring **DECEDENT
REDACTED** back. The only thing you can do is award
noney. That's what these cases are about; and
probably throughout this case, sone of you may have
been aski ng yoursel ves, what or how nuch shoul d I
awar d?

Sonme of you may have even prayed,
trying to get some guidance on that. The deci sion
Is yours. But | hope that | can help you a little
bit with that decision by rem nding you what the
econom st testified.

Dr. **NAME REDACTED**, who used to

teach at USF, if you wll renenber, as an econom cs
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prof essor, stated past econom c | oss of support
between his death on June 16, 1986, and now woul d be
about a hundred and ei ghty-six thousand doll ars.

He estimated a | oss of past services
to be about sixteen thousand to thirty-three
thousand. He estimated the |loss of -- he estinmated
the total | oss of past economi c | oss would be from
one hundred ei ghty-eight to two hundred and twenty
t housand, approxinately.

And as to future losses -- and this
is all past losses -- as to future | osses, he
estimted from about five hundred thousand to about
a mllion, depending on whether or not he got his
old job back in the m nes.

Now -- and he al so indicated that,
based upon the enploynent as a tractor-trailer
driver or sone other enploynent, he m ght have been
able to get it -- mght have been sonewhere in the
m ddl e, which woul d be about seven hundred fifty
thousand. That's the future.

And so he estimated -- oh, he also

estimated the | oss of services and things |ike that
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at about a hundred thousand to about two hundred and
twenty-one thousand. And then he estimated that the
| oss of what are called net accunul ations, which is
basically the loss to the estate of **DECEDENT
REDACTED**, canme to one hundred ni nety-one thousand
to about two hundred sixty-eight thousand, if M ke
had lived a normal life to the end of his nornal
life span.

So total econom c damages estimated
by Dr. **NAVE REDACTED**, if ny nenory serves ne
right, was seven hundred seventy-nine thousand to
one mllion five hundred and forty-five thousand --
or, let's say one mllion five hundred thousand, to
make it rounded off.

This is only the econom c | osses that
can be cal cul ated by an econom st, |adies and
gentl enmen. There are other losses in this case,
things that the Judge will tell you about.

I woul d suggest that the |ikelihood
was shown by the evidence as far as his going back
to working at the mnes. | would suggest that you

t hi nk about that, and you consider awardi ng the top
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figure here, which would be one mllion five hundred
t housand i n econom c danmages.

Now, on the verdict form it doesn't
have it so easy for you, unfortunately. The verdi ct
formsays -- on Nunber Five, it says, "Total danmages
of **DECEDENT REDACTED**'s estate."

That's net accunul ati ons again. And
Dr. **NAME REDACTED** said that was between one
hundred ni nety-one to two hundred sixty-eight
t housand.

Total damages to **PLAI NTI FF
REDACTED**, | woul d suggest, woul d be approxi mately
the one point two mllion in econom c damages, which
is the loss of support, plus -- either one point two
mllion in economc |oss, plus -- of |oss of
support, plus intangi ble danages, things |like pain
and suffering, |loss of the relationship between
husband and wi fe, |oss of consortium and other
i nt angi bl e danages that the Judge will tell you
about .

This type of damage cannot be

guantified by an economst. | can't bring an
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econom st here to tell you exactly what those
damages wi ||l be, because that is sonething which,
wi thin our systemof justice, has to be decided by
the jury.

You have heard -- | nean, there is no
easy answer what to say about that, because you have
to consider all the evidence. You have the pain and
suffering of a woman over the | oss of her husband,
the msery of a boy -- very difficult to calcul ate.

But you need to think about that, and
you need to calculate it. | don't know what to tel
you to award for that.

I woul d suggest to you that | ove and
conpani onshi p and the absence thereof, the pain and
suffering in the | oss of sonmeone you dearly care
about is worth, by any conmmon-sense standard, ten
times what a man's economc | 0ss is.

Love is worth nore than a man's
stream of incone. Anyone with commobn sense knows
that. So consider that in your award.

I woul d suggest that -- on this

figure wth PLAINTI FF REDACTED s award, | woul d
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suggest that you could award three mllion dollars
I n intangi bl e damages, which would be a total of
four point two.

And | woul d suggest -- based upon the
evi dence you have heard about **REDACTED**, | woul d
suggest that in his case -- well, | don't know what
to suggest, because only you really know -- well,
you don't know, either.

It's very difficult to award damages
-- intangi bl e danages. You have to think about what
it is that **SON REDACTED** |ost. He lost his
father. He lost a guide. He |ost a nman he | ooked
up to. He lost his friend. He lost -- he |ost
basi cal | y everyt hi ng.

He | ost his teacher in basketball
He | ost his conpanion and his guidance, his friend
to support.

I woul d suggest that you award **SON
REDACTED**, for that, the anount of one mllion
dollars. But the decision is up to you, not ne.

Now, renenber, when you do deterni ne

what ever anount of damages you do determne, it
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doesn't have to be mne; it has to be yours. It's
not what | tell you to do; it's what you see from
the evidence. Al right?

So I would suggest that, if you do
find -- and, again, don't assune when | say this
that | have any opinion as to whether you should or
shoul dn't find anything regardi ng negligence on the
part of **DECEDENT REDACTED** -- if you do find that
there was any negligence on the part of **DECEDENT
REDACTED**, renenber, it's not your job to reduce
these figures by the anmobunt of negligence.

Renmenber, if you were to decide that,
iIf you were to make a split verdict -- twenty-five
percent M ke and seventy-five percent **DEFENDANT
REDACTED** or sonething along those lines -- then
the Judge woul d be the one to take the total anobunt
of damages that you mark down on this sheet, and he
then reduces it by the anpbunt that you put or your
per cent ages that you put here.

In other words, if you were to figure
these both in, you would end up having it done

twice, which is less than what you intended to
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awar d.

So renmenber, the total anmount of
damages woul d go here, whatever you determ ne that
they would be. And if for sonme reason you think
** DECEDENT REDACTED** t ook out those pins, and you
have to find himpartly responsi bl e because of that,
t hen your percentages would go here. But let the
Judge reduce these figures by these percentages.

Ladi es and gentl enen, you heard the
evi dence. The evidence has shown that the Defendant
failed to adequately warn and instruct users --
foreseeabl e users -- of its product.

In the begi nning of this case,
asked you, would you be willing to award -- make an
award -- if we proved our case?

I woul d suggest to you that we have
proved our case, and | ask that you keep your
prom se in the beginning of this case.

Thank you.

( THEREUPON, THE REQUESTED EXCERPT FROM THE

PROCEEDI NGS WAS CONCLUDED. )
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